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Recent Means of Proving the Crime of Driving Under the
Influence of Alcohol According to the Legal System in the

United States of America Breathalyzer Example

Nayef Shafi Al-Muzhafera Al-Hajri
Department Of Legal Courses, Saad Al Abdullah Academy For
Security Sciences, State Of Kuwait.
E-mail: bo.shafi2007@gmail.com
Abstract:

There is no doubt that one of the most prominent causes
leading to vehicle accidents is the consumption of alcohol while
driving by vehicle drivers in the United States of America, and
through the methods that were used in the past, it became clear
that new methods must be developed in order to prove this crime
through police officers and the penalty resulting from committing
this crime. Crime, which explains the importance of our current
study through the use of a breathalyzer.

The problem of the study is the effectiveness of the use of the
breathalyzer by police agencies to identify the condition of vehicle
drivers and their consumption of alcohol while driving the vehicle,
especially since analyzes that use other means to identify the
alcohol consumption of vehicle drivers may not lead to accurate
results in clarifying alcohol consumption due to the presence of
many drugs. Drugs that may lead to the failure of these tests or
their inability to provide effective criminal proof in this regard.

The study aimed to identify the crime of vehicle driving under
the influence of alcohol in American legislation and clarify the
role of American legislation in dealing with the crime of
consuming alcohol while driving a vehicle, while determining the
role of the breathalyzer to prove alcohol consumption while
vehicle driving
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The most prominent results of the study can be identified

as follows:

First: The breathalyzer device or blood alcohol sensor is one
of the modern methods that is applied in American legislation to
determine the extent of alcohol consumption while driving a
vehicle in different states.

Second: The penalties for driving under the influence of
alcohol in American legislation include criminal penalties as a
result of crimes committed after consuming alcohol while driving
a vehicle.

Third: The application of modern methods to identify the state
of intoxication while driving a vehicle is considered more
effective than other traditional methods due to the accuracy of the
breathalyzer in detecting the percentage of alcohol in the blood.

Keywords: Vehicle, Crime Of Driving, Influence Of Alcohol,
Legal System In The United States Of America, Breathalyzer.
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(1) According to EudoNews Report > Please refer to:
https://arabic.euronews.com/next/2023/01/11/us-study-one-year-of-road-
crashes-cost-society-340-billion accessed in 14 September 2023

(2) https://ewikiar.top/wiki/Drunk_driving_in_the_United_States accessed
in 19 September 2023
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(1) World Health Organization. Global status report on road safety
2015.P.P.12-23
(2) Taxa. Ins. Code § 4055.05.1.(4) .
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(1).Wehner H-D. [Fitness to drive] (2007). In: Madea B. (edit.) [Practice of
forensic medicine], 2nd edition.Springer, Heidelberg, Germany., P.P.22-34
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(1) Please refer to:
World Health Organization. Global status report on road safety 2013:
supporting a decade of action. Geneva: World Health Organization; 2013.
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(1) National Traffic Law Center, Constitutional Law Issues in Impaired
Driving Cases, January 2021,p.p.4-7
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(1) MASON (Stephen) / Seng (Daniel): Electronic Evidence, fourth edition
published by the Institute of Advanced Legal Studies for the SAS Humanities
Digital Library, School of Advanced Study, University of London, 2017,
P.10.

(2) Lang A. Alcohol: teenage drinking. In: Synder S, series ed. Encyclopedia
of psychoactive drugs, 2nd ed. Volume 3:. New York, NY, Chelsea House,
1992.
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(1) Bonte W. [Associated substances in alcoholic drinks. Work techniques in
medical and natural scientific criminalistics] (1987).P.P.14-36

(2) “ The right of the people to be secure in their persons, houses, papers, and
effects, against unreasonable searches and seizures, shall not be violated, and
no Warrants shall issue, but upon probable cause, supported by Oath or
affirmation, and particularly describing the place to be searched, and the
persons or things to be seized.
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(1) Supreme Court of the United states, Carpenter v. United States, certiorari
to the United States Court of Appeals for the sixth circuit, no. 16 — 402.
argued November 29, 2017 — decided June 22, 2018, p.1-3.

(2) Kentucky v. King, (2011); Carpenter v. United States, quoting King with
approval); U.S.A, Brigham City).

(3) See, e.g., Vale v. Louisiana, 399 U.S. 30, 35 (1970).
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(1) Kit Kinports, The Quantum of Suspicion Needed for an Exigent
Circumstances Search, University of Michigan Journal of Law Reform,
Volume 52,2019. P.P.623-625
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(1) Kimberly S. Keller, Sobering Up Daubert: Recent Issues Arising in
Alcohol- Related Expert Testimony, 46 S. TEx. L. REV. 111, 135 (2004).

(2) State v. Mitchell, 914 N.W.2d 151, 154, cert. granted, 139 S. Ct. 915
(2019), and vacated and remanded, 139 S. Ct. 2525 (2019). Congress

conditions the award of federal highway funds on a state's establishment of a
0.08BAC limit - every State has adopted this limit.
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(1) Health and Safety Code 11836.10 HS — Requirement that DUI school be
with a licensed provider

(2) Cal. 3d 290, 637 P.2d 279, 179 Cal. Rptr. 43 (1981).

(3) See CAL. PENAL CODE §§ 190 (West Supp. 1983).
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(1) California Criminal Jury Instructions ,1981. (CALCRIM) 520. First or
Second Degree Murder With Malice Aforethought (Pen. Code, § 187).

(2) Mulvany, L., 2008. Family Remembers Struggle Getting Law Passed,
Marshfield Mariner (Oct. 28, 2008). N.Y. PENAL LAW § 125.10 .
McKinney 2015.
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(1) Of the fourteen New York Court of Appeals cases applying the
criminally negligent homicide statute since 1990, eight involve traffic crashes.
See People v. Maldonado, 18 N.E. 3 d 391 (N.Y. 2014); People v. Asaro, 998
N.E.2d 810 (N.Y. 2013); People v. Caban, 901 N.E.2d 766 (N.Y. 2008);
People v. Cabrera, 887 N.E.2d 1132 (N.Y. 2008); People v. Litto, 872 N.E.2d
848 (N.Y. 2007); People v. Ladd, 675 N.E.2d 1211 (N.Y. 1996); People v.
Harris, 613 N.E.2d 526 (N.Y. 1993); People v. Maher, 594 N.E.2d 915 (N.Y.
1992).

(2) In many states, it is a crime to refuse to submit to a chemical test after a
lawful arrest for drunk or drugged driving. Blood, breath, and urine tests are
the three types of chemical tests employed by law enforcement officers to test
for the presence of alcohol or drugs. See Megan Gordon, Blood and Breath
Test-Constitutionality of Warrantless Blood and Breath Tests Incident to DUI
Arrest: Impact on Drunk Driving in North
Dakota,92N.D.L.REV.197,199n.7(2016).For a list of states that required an
individual to consent to either a blood test, breath test, or urine test, see id. As
discussed in the remainder of this Comment, warrantless blood testing was
found to be unconstitutional, in addition to urine testing in some states.
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(1)~ "Driving While Impaired - Alcohol and Drugs". NCADD. National
Council on Alcoholism and Drug Dependence, Inc.

(2) ~"DUI Under 21 Laws by State". FindLaw. Thomson Reuters

(3) Results from the 2012 National Survey on Drug Use and Health:
Summary of National Findings.
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(1) N.Y. VEHICLE AND TRAFTIc LAW § 1194 (McKinney 1960).

(2) Schutt v. MacDuff, 127 N.Y.S.2d 116 (N.Y. App. 1954); 42 N.C.L. Rav.
841 (1964).

(3) Schutt v. MacDuff, 127 N.Y.S.2d 116 (N.Y. App. 1954).

(4) Bush v. Bright, 71 Cal. Rptr. 123 (1969).

(5) Presidential Commission on Drunk Driving 1 (Nov. 1983); NHTSA,
Traffic Safety Facts, 2014 Data, Alcohol-Impaired Driving 2 (No. 812231,
Dec. 2015) (NHTSA, 2014 Alcohol-Impaired Driving).
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(1)~ "Grand Rapids Effects Revisited: Accidents, Alcohol and Risk". Center
for Traffic Sciences, University of Wuerzburg, Rontgenring 11, D-97070
Wiirzburg, Germany.

(2) ~ Chambers, Matthew; Lieu, Mindy; Moore, Chip. "Drunk Driving by the
Numbers".. U.S. Department of Transportation. ~ "NHTSA Digest of
Impaired Driving and Select Beverage Control Laws". Nhtsa.gov.

(3)~ "Transitioning to Multiple Imputation — A New Method to Impute
Missing Blood Alcohol Concentration (BAC) values in FARS". NHTSA.
National Highway Traffic Safety Administration. January 2002.

(4) see Taryn A. Locke, Note, Don't Hold Your Breath: Kansas's Criminal
Refusal Law Is on a Collision Course with the U.S.
Constitution,52WashburnL.J.289(2012) (reviewing previous Kansas statute
which provided that defendant can have his or her license privileges revoked
for one year upon a first refusal).
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(1) see History of Drunk Driving, MADD, http://www.madd.org/drunk-
driving/about/history.html [https://perma.cc/H59Y-4KWU] (last visited Oct.
16, 2023).

(2) See, e.g., N.D. CODE § 39-08-01 (2015) ("A person may not drive or be
in actual physical control of any vehicle upon a highway or upon public or
private areas to which the public has a right of access for vehicular use in this
state if any of the following apply: . . . e. That individual refuses to submit to
any of the following: . . .. (2) A chemical test, or tests, of the individual's
blood, breath, or urine at the direction of a law enforcement officer under
section 39-20-01; ... 2. An individual who operates a motor vehicle on a
highway or on public or private areas to which the public has a right of access
for vehicular use in this state who refuses to submit to a chemical test, or
tests, required under section . . . 39-20-01 . . . is guilty of an offense under this
section."); see also MINN. STAT. § 169A.20 (2009); KAN. STAT. ANN. §8-
1025 (2012) ("Refusing to submit to a test to determine the presence of
alcohol or drugs; penalties. (a) Refusing to submit to a test to determine the
presence of alcohol or drugs is refusing to submit to or complete a test or tests
deemed consented to under subsection (a) of K.S.A. 8-1001 . . . (b)(1)
Refusing to submit to a test to determine the presence of alcohol or drugs is:
(A) On a first conviction a class A, nonperson misdemeanor. The person
convicted shall be sentenced to not less than 90 days nor more than one year's
imprisonment and fined not less than $1,250 nor more than $1,750. The
person convicted shall serve at least five consecutive days' imprisonment
before the person is granted probation, suspension or reduction of sentence or
parole or is otherwise released. . .. (C) on a second conviction, a nonperson
felony if the person has a prior conviction which occurred within the
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preceding 10 years, not including any period of incarceration. The person
convicted shall be sentenced to not less than 90 days nor more than one year's
imprisonment and fined not less than $1,750 nor more than $2,500. The
person convicted shall not be eligible for release on probation, suspension or
reduction of sentence or parole until the person has served at least 90 days'
imprisonment.").

(1) South Dakota v. Neville, 459 U.S. 553, 558 (1983) (citing Breithaupt v.
Abram, 352 U.S. 432, 439 (1957) ("The increasing slaughter on our
highways, most of which should be avoidable, now reaches the astounding
figures only heard of on the battlefield'); Mackey v. Montrym, 443 U.S. 1, 17-
19 (1979) (recognizing the "compelling interest in highway safety"); Tate v.
Short, 401 U.S. 395, 401 (1971) (Blackmun, J., concurring) (deploring
"traffic irresponsibility and the frightful carnage it spews upon our
highways"); Perez v. Campbell, 402 U.S. 637, 657, 672 (1971) (Blackmun, J.
concurring) (footnote omitted) ("The slaughter on the highways of this Nation
exceeds the death toll of all our wars").

(2) An Act Defining Motor Vehicles and Providing for the Registration of
Same, 1906 N.J. Laws ch. 113, §§ 19, 35, p. 177, 186
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(1)~ Hansen, Benjamin (April 2015). "Punishment and Deterrence: Evidence
from Drunk Driving". American Economic Review. 104 (4)

(2) "Implementation Guidelines for Alcohol and Drug Regulations - Chapter
7". Federal Motor Carrier Safety Administration.

(3), New York Penal Law section 1192, found at New York State Assembly
web site, go to "Bill Search and Legislative Materials", then "New York State
Laws".

(4) DUI: Refusal to Take a Field Test, or Blood, Breath or Urine Test, NOLO
Press ("As a general rule (and unlike chemical testing), there is no legal
penalty for refusing to take these tests although the arresting officer can
typically testify as to your refusal in court.")
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(1) "North Brunswick cops will be on the lookout for drunk drivers".. July 17,
2014.. Drivers in New Jersey are guilty of driving while intoxicated if their
blood alcohol content is 0.08 percent or more, but people can also be
convicted of drunk while under the influence of alcohol even when the BAC
is under that limit, the township said.

(2)  Rotuno-Johnson, Michelle (5 April 2017). "New Ohio law designed to
stop repeat drunk drivers goes into effect". NBC4i.com. WCMH-TV
Columbus.

(3) State v. Birchfield, 858 N.W.2d 302, 304 (N.D. 2015).
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(1) Id. A field sobriety test is used by police officers to assess the sobriety of
a driver. These tests include tasks such as asking an individual to walk in a
straight line or to touch their nose. See Mike Martindale, Roadside Sobreity
Tests Lose Legal Teeth, THE DETROIT NEWS, (March 1, 2015),
http://www.detroitnews.com/story/news/ocal/michigan/2015/03/01/field-
sobriety-test-lose- legal-teeth/24241467/ [https:perma.cc/H8CB-Y8VB].

(2) Birchfield, 136 S. Ct. at. 2192 (Sotomayor, J., dissenting). Road side
breath tests are administered in order to assist the officer in determining
whether a legally admissible breath test needs to be administered. The breath
tests that are administered back at the police station are substantially more
accurate than those given at the road side, which is why they are admissible in
court.
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(1) Birchfield, 858 N.W.2d at 304 (The preliminary breath test revealed a
.254 percent alcohol concentration). A preliminary breath test is a
breathalyzer administered on the scene and is not admissible as proof the
DUI, but does provide probable cause. Typically, a second more accurate
breath test is administered back at the station. See What Is a Preliminary
Breath  Test, http://freedmvpracticetests.com/what-is-a-preliminary-breath-
test.

(2) Implied Consent, J RANK, http://1aw.jrank.org/pages/7507/Implied-
Consent.html

[https://perma.cc/84BN-QE35] (last visited Oct. 16, 2023) (citing Elizabeth
M. Fuller, Implied Consent Statutes: What is Refusal, Am. J. Trial Advoc. 9
(Spring 1986). Implied consent laws did not take their modern form until the
early 1980s when Students Against Drunk Driving (SADD) and Mothers
Against Drunk Driving (MADD) fought for more stringent DUI laws and
penalties.

(3) See N.D. Century Code 39-20-01.
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(1) R. DONIGAN, CHEMICAL TESTS AND THE LAW 2 (1966).

(2) California Drunk Driving, The Implied Consent Advisement, §8:13
(2019).

(3) 1d.
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(1) "Oregon Department of Transportation : SR-22 Information : Oregon
Driver & Motor Vehicle Services : State of Oregon". Oregon.gov. on April 8§,
2008.
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(1) Arizona Revised Statutes Title 28 Transportation 28-673 Traffic
accidents; implied consent; tests
(2) Florida 316.1933(1)(a)
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(1) See Birchfield v. North Dakota, 136 S. Ct. 2160, 2163 (2016); Missouri v.
McNeely, 569 U.S. 141 (2013); Schmerber v. California, 384 U.S. 757, 769-
70 (1966).

(2) Mitchell v. Wisconsin, 139 S. Ct. 2525, 2531 (2019).
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(1) Skinner, 489 U. S., at 626, 109 S.Ct. 1402.
(2) Skinner, supra, at 625, 109 S.Ct. 1402.

(3) Mitchell v. Wisconsin, 139 S. Ct. 2532, (2019).
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(1) 1d. at 2529.

(2) Sherry F. Colb, "Implied Consent" and the Fourth Amendment Go To the
US Supreme Court, VERDICT (Jan. 30, 2019),
https://verdict.justia.com/2019/01/30/impliedconsent-and-the-fourth-
amendment-go-to-the-us-supreme- court.

(3) Schmerber v. CaliJbrnia, 384 U.S. 757, 758 (1966).

(4) See California v. Trombetta, 764 U.S. 479, 481-82 (1984). (which
describes the quality procedures used in breathalyzer’s test).
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(1) Compare Schmerber, 384 U.S. at 770, with Birchfield, 136 S. Ct. at 2174.
62. Schmerber, 384 U.S. at 757

(2) See Birchfield v. North Dakota, 136 S. Ct. 2160 (2016); Missouri v.
McNeely, 596

U.S. 141 (2013); Schmerber v. California, 384 U.S. 757 (1966

(3) See, e.g., United States v. Eagle, 498 F.3d 885, 892 (8th Cir. 2007)
(quoting Schmerber as support for the argument that the dissipation of alcohol
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in a person's blood constitutes an emergency exception to the warrant
requirement); State v. Shriner, 751 N.W.2d 538, 545 (Minn. 2008) (relying on
Schmerber when determining that in certain criminal cases, the natural
dissipation of alcohol "creates [a] single-factor exigent circumstance . . . that
will justify the police taking a warrantless, nonconsensual blood draw from a
defendant"); State v. Entrekin, 47 P.3d 336, 348 (Haw. 2002) (quoting
Schmerber to support that exigent circumstances were present because of the
natural dissipation of alcohol that justifies warrantless blood draws).

(1)Id. at 148. For examples of constitutional warrantless searches, see
Michigan v. Fisher, 558 U.S. 45, 47-48 (2009) (finding that law enforcement
engaged in "hot pursuit" of a fleeing suspect is an exigency sufficient to
justify a warrantless search); Illinois v. McArthur, 531 U.S. 326, 331 (2001)
(holding that a warrantless seizure of a person was justified in light of the
circumstances during which the person was attempting to destroy hidden
contraband); Michigan v. Tyler, 436 U.S. 499, 509-10 (1978) (holding that
law enforcement may enter a burning building to put out a fire and investigate
its origin without a warrant).
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(1) 136 S. Ct. 2160 (2016). Birchfield was the consolidation of three cases
arising from Minnesota's and North Dakota's implied consent laws. Id. at
2170-72. In each of the cases the defendant was arrested for drunk driving. 1d.
Two of the defendants refused to submit to a test. Id. One of the defendants
was subsequently convicted of test refusal. Id. at 2171. The second defendant
originally had his charges dismissed in district court on the argument that
warrantless breath tests were not permitted under the Fourth Amendment. Id.
The Minnesota Supreme Court ultimately overruled the dismissal, holding
that a warrant was not needed under the doctrine that warrantless searches are
valid incident to lawful arrest. Id. The third defendant agreed to a blood test
and objected to the results under the argument that his consent was
insufficiently voluntary. Id. at 2172. He was subsequently convicted of a
DWIL. Id.

(2) see Marylandu. King, 133 S. Ct. 1958, 1969 (2013).
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(1) See Mitchel v. Wisconsin, 588 U.S.  (2019).
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(1) Supreme Court of the United States, Riley v. California certiorari to the
court of appeal of California, fourth appellate district, division one, No. 13 —
132. Argued April 29, 2014 — Decided June 25, 2014, p.3.

(2) California Court of Appeal. No. D059840 (Cal. App., Feb. 8, 2013), App.
to Pet. for Cert. in No. 13—-132, pp. 1a-23a. .

(3) Court’s decision in People v. Diaz, 51 Cal. 4th 84, 244 P. 3d 501 (2011) .
(4) California Supreme Court denied Riley’s petition for review, App. to Pet.
for Cert. in No. 13—132, at 24a ; David J. Robinson: The U.S. Supreme Court
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Says ‘No’ to Cell-Phone Searches Incident to Arrest, Illinois Bar Journal, The
Magazine of Illinois Lawyers, September 2014 , Volume 102 , Number 9,
Page 438 .

(1) https://arabic.rt.com/news/ accessed in 1 October 2023

(2) Schmerber v. California, 384 U.S. 757 (1996).
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(1) See https://constitution.findlaw.com/amendment5.html  (The  Fifth
Amendment was added to the Constitution in 1791, along with nine others
that together became known as the Bill of Rights. It encompasses several
important protections, especially for people facing criminal charges. One of
the most essential, and probably the most well-known, is the protection
against self-incrimination).

(2) Schmerber v. California, 384 U.S. 761 (1996).

(3) Criminal Law - Privilege against Self Incrimination - Breathalyzer,
Performance Tests and Questionnaire Held Not Protected by Fifth
Amendment, 1 U. TOL. L. REV. 463 (1969).

(4) Simon Bord, Drunk Driving, Blood, and Breath: The Impact of Birchfield
v. North Dakota, 27 CORNELL J.L. & PUB. POL'Y 841, 856 (2018). See
Also, Skinner v. Railway Labor Executives' Assn., 489 U. S. 602, 616-617;
Schmerber v. California, 384 U. S. 757, 767-768. (The State Supreme Court
affirmed. Held: The Fourth Amendment permits warrantless breath tests
incident to arrests for drunk driving but not warrantless blood tests.)
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