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The Legal and Islamic Jurisprudential Effect

of Extending the Arbitration Clause

Mohammed Farag Omar
Department of Private Law, Faculty of Sharia and Law in Cairo, Al-
Azhar University, , Egypt.
E-mail: mf889574@gmail.com
Abstract:

Arbitration has become, in the modermn era, an effective and
distinguished means for resolving civil and commercial disputes, owing to
its advantages such as speed, flexibility, and confidentiality. These features
have granted arbitration a prominent position in both national legal systems
and international agreements, making it widely adopted in commercial
contracts, whether domestic or international.

However, the inclusion of an arbitration clause in contracts raises a
significant legal issue when it comes to applying it to non-signatory parties.
This concern becomes more complex in light of the growing intricacy of
legal relationships, the interconnection of interests, and the transfer of rights
and obligations to general or specific successors. This leads to the question
of the legitimacy of such extension—while some adhere to the doctrine of
privity of contracts and reject binding third parties, others allow for such
extension in certain cases, such as implied acceptance of the contract or
deriving benefit from it.

From the perspective of Islamic jurisprudence, arbitration is considered
a legitimate method of resolving disputes, and it has been recognized since

the early days of Islam. The Prophet Muhammad si% practiced arbitration,

and the Companions approved it as a form of settlement based on mutual
consent. Its legitimacy is grounded in the well-known jurisprudential rule:
"Reconciliation is permissible among Muslims, except for a reconciliation
that makes the unlawful lawful, or the lawful unlawful." Thus, if the parties
accept arbitration, the clause becomes binding and treated as a valid
agreement.

Regarding the extension of the arbitration clause to non-signatories,
Islamic jurisprudence distinguishes between general and specific
successors. In the case of a general successor (such as heirs), if the original
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party had accepted the arbitration clause, its obligations transfer to the heirs
unless there is clear harm, as it becomes part of the inherited rights and
duties. As for the specific successor (such as a party to whom the subject
matter of the dispute is transferred), they are not bound by the arbitration
clause unless it is proven that they were aware of it at the time of the
transfer and that their interest became inherently tied to the original
contract. This position is based on established jurisprudential principles that
take into account intent, avoidance of harm, and the principle of justice,
thus striking a balance between respecting individual autonomy and
preventing unjust imposition without consent

Keywords: Arbitration in Law, Arbitration in Islamic Jurisprudence,
Principle of Autonomy of Arbitration, General Successor, Specific
Successor, Extension of Arbitration Effects.
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(1) http://www.law-uni.net/la/showthread.php.2012/10/6
(2) Cass. Civ. (lere), 4/07/1972, «Hecht ¢/ Société Buisman’s», revue critique, 1974,
p. 82, note Level.
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References:

alquran alkarim

» surat almayida, alayat raqm 44.

* surat alnisa', alayat raqgm 58.

» surat alnisa', alayat raqm 65.

* surat alnisa', alayat raqm 35.

kutub tafsir alquran

» aljamie li'ahkam alqurani, 'abu eabdallah muhamad bin 'abaa bikr
bin farah al'ansarii shams aldiyn alqurtibi, (t5671), ta2, ja20,
tahqiqu: 'ahmad albarduni wa'iibrahim ‘atfish), dar alkutub
almisriatu, alqahirati, 1384h, 1964m.

» tafsir altabri, almusamaa bijamie albayan ean tawil ay alquran,
ji5.

kutub alhadith

» 'akhrajah abn shabat fi 'akhbar almadina [1/ 400 (1268)

« albyhqyu fi alsunan alkubraa (10/ 136, 145, 144)

» tarikh madinat dimashqa, abn easakir fi tarikh madinat dimashq
(19/ 318).

» talkhis alhubir, alhafiz abn hajar, (4/ 18): rawah albayhaqiu min
hadith eamir alshaebii, wasakat ealayhi.

* alsunan alkubraa lilnasayiy, kitab alqada'i, bab 'iidha hakamuu
rajulan wariduu bih fahukam baynahum, hadith raqgm 6118, ja6.

* sharah alnawawiu ealaa sahih muslmi, jil2.

» sahih 'abi dawuda, altakhrija: 'akhrajah 'abu dawud (3594 ), wabn
aljarud fi ( 1001), wabn hibaan (5091 )

» shih albukharii, kitab aljihad walsayra, bab 'iidha nazal aleaduu
ealaa hukm rajulu, hadith ragama, 2878, ji6.

 mein alhukaam liltarabulsi, ji.

allugha

« almagqayis fi allughati, aihmad bin faris bin zakariaa 'abu alhusayn
(t:395h), tahqiqu, shihab aldiyn 'abu eumra, madatun: hakmi, t
al'uwlaa, dar alfikri, 1415hi, 1994m, bitasarufin.
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* almisbah almunir fi gharayb alsharh alkabira, aihmad bin
muhamad bin ealaa alfayuwmi thuma alhamawi, 'abu aleabaas
(770:h1), jal, madat hakmi, lubnan , almuasasat alhadithat lilkitab ,
bidun sanat tabea.

kutub al'alam

* 'anis alfuqaha' fi taerifat al'alfaz almutadawalat bayn alfuqaha',
alqunawi, qasim bin eabd allh bn 'amir ealiin (ti978 ha), , (tahqiq
yahyaa muradi), dar alkutub aleilmiati, bayrut, 1424hi, 2004m, jil.
» ktab almuafaqati, 'abaa 'tishaq "iibrahim bin musaa bin muhamad
allakhmi alshaatibii (t: 790 ha), dabt nasih waealaq ealayhi: 'abu
eubaydat mashhur bin hasan al sulayman, majl, jal, t al'uwlaa, dar
bin eafaan lilnashr waltawzie, alsueudiat, 1417h, 1997m.

kutub alfigh

kutub alfigh alhanafi:

« albahr alraayiq sharh kanz aldagayiqi, zayn aldiyn bn 'iibrahim
abn najim almisri,(t970 ha), , dar almaerifati, bayrut, jil8.

e rad almuhtar ealaa aldiri almukhtari, abn eabdin, muhamad
'aminin, ja5, dar alfikri, birut, 1421hi, 2000m.

* 'usul alsarukhisi, 'abaa bikr bin muhamad bin 'ahmad bn 'abaa
sahl alsarukhsi ( ta:490min alhijrati), tahqiq 'abu alwfa al'afghani,
ja2, nasharah lajnat 'ithya' almaearif alnuemaniati, alhindi, bidun
sanat tabea.

» tuhifat alfugaha' lilsamirqandi, ji2.

« alkamal bin humam alhanafii : sharh fath alqadir , aljuz' alsaabie ,
maktabat mustafaa albabi alhalbaa , alqahirat 1389h.

kutub alfigh almalki:

« altaj wal'iiklil, ja6, sa246. ma lakaa

* hashiat aldasuqi ealaa alsharh alkabir ,aldisuqi, muhamad bn
'ahmad (t1230 ha), dar alfikri, birut, ji4.

 hashiat alsaawi ealaa alsharh alsaghir , alsaawi, 'ahmad bin
muhamad (t1241 ha), , dar almaearifi, ja4.
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kutub alfigh alshaafieii:

« al'ashbah walnazayir fi qawaeid wafurue al'iimam alshaafieii,
eabdalrahman bin 'abi bakr jalal aldiyn alsuyuti, tal, jal, dar
alkutub aleilmiati, bayrut, 1403hi, 1983m.

* hashiat aljumli, jal0, sa378-379.

» alhawi alkabir, almawardi, , ji5.

» rudat altaalibin waeumdat almuftina, lilnawawi, ji3.

 nihayat almuhtaj 'iilaa sharh alminhaji, alramli, shams aldiyn
muhamad bin 'abi aleabaas 'ahmad bin hamzat shihab aldiyn (t1004
ha), , 8j, dar alfikri, bayrut, 1404hi, 1984m, ji8.

kutub alfigh alhanbali:

 alsharh almumtae ealaa zad almustaqniei, abn euthaymin,
muhamad bn salih (t1421 ha), , 15ji, tal, dar abn aljuzi, 1422hi-
1427hi, jil5.

« alkafi fi figh al'iimam 'ahmad bin hanbal, aibn gadamata,
eabdallah 'abu muhamad (t 620hi), , tal, dar alkutub aleilmiati,
bayrut, 1414hi, 1994m, ji4.

« almubdie sharh almuqanae, ji3.

 almighanaa, muafaq aldiyn eabd allh bin ahmad abn qudamat
almaqdisi, tal, ji16, dar alfikri, bayrut, 1405h.

» almughanaa walsharh alkabira, abn qudamat almaqgdasii , aljuz'
alhadi eashar , maktabat dar albayan , baghdad 1392hi .

* alzuhayli, 'a.d.whibati, alfigh al'iislamii wa'adlatuhu, ta4, 10ja,
dar alfikri, dimashqa,

« alfigh almyassar almualafa, eabd allah bin muhamad altyar, eabd
allah bin mhmmd almutlaqi, du. mhmmad bin 'iibrahim almwsaa
alnaashir: madar alwatn llnnashr, alriyad - almamlakat alearabiat
alsueudiat altabeati: ji 8 w aluwlaa 1432/ 2011 baqi al'ajza'i:
althaaniati, 1433 hi-2012 mi.

 gahtan aldawriu : eaqd altahkim fi alfigh al'iislamii walganun
alwadeii , t al'uwlaa n matbaeat alkhulud , baghdad 1405hi .

» algawanin alfighiatu, 'abu alqasim muhamad bin 'ahmad alkalbi
alghirnatii abn jazi, (t:741), ja2, sal25.
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* majalat al'ahkam aleadliati, tabeat gadimatun, nur muhamad,
karkhanh tijarat kutub aram bagh, kratshi, alqaeidat raqgm (81).
 murshid alhayran '1ilaa maerifat 'ahwal al'iinsani, muhamad qadri
basha [t 1306 ha], ta2, almatbaeat alkubraa al'amiriat bibulag, 1308
hi - 1891m.

» maealim 'usul alfigh eind 'ahl alsunat waljamaeati, mhmmad bn
hsayn bin hasn aljizani, ta5, dar abn aljuzi, 1427h.

« almieyar almuearib , aihmad bin yahyaa alwanshrisi, , ja6, tabeat
algharb al'iislamii, bayrut.

 almulakhas alfighi, salih bin fawzan bin eabdallah alfuzan, tal,
ja2, kitab albuyuei, bab fi 'ahkam alshart fi albaye, dar aleasimati,
alrayad, almamlakat alearabiat alsaeudiati.

« alwjiz fi 'iidah qawaeid alfigh alkuliyat almualafi: alshaykh
alduktur muhamad sidqi bin 'ahmad bin muhamad al burnu 'abu
alharith alghaziyu alnaashir: muasasat alrisalat alealamiati, bayrut -
lubnan altabeata: alraabieati, 1416 h.

alkutub alqanunia walfighia alhaditha

* 'ahmad 'abu alwafa, altahkim aliakhtiariu wal'iijbari, munsha'at
almaearifi, aliiskandiriati, 2001 m.

» 'ahmad 'abu alwafa, eaqd altahkim wa'iijjra'atuhi, ta2, munsha'at
almaearifi, aliiskandiriati, 1974m.

» 'ahmad eabd aldaayimi, sharh alganun almadanii, masadir
alialtizami, manshurat jamieat halba, 2010m.

 'ahmad makhlufi, atifaq altahkim ka'uslub litaswiat munazaeat
euqud altijarat alduwliati, dar alnahdat alearabiati, alqahirati,
2003m.

* 'ahmad makhlufi, mathum astiqlal shart altahkim fi euqud
altijarat aldawliati, dirasat qanuniatun, fi altahkim alduwali, dar
alnahdat alearabiati, alqahiratu, 2002m.

* 'usamat 'ahmad almiliji, hayyat altahkim aliakhtiari, dar alnahdat
alearabiati, algahirati, 2004m, bindu.

ag.



doyds slaiay e yilly Sigilall [3Y

0‘2\ ua\.ﬂ‘ U}JLEM (L)LZI.A Lb)) ﬁ"s"“',.. |

* 'lismaeil ‘iibrahim alziyadiu, altahkim wajtihad alqada'i" nahw
tadakhul naeim lilgada' fi shuyuwn altahkimi", matabie amun,
alqahirata, 2007m.

* 'amjad muhamad mansur, alnazariat aleamat lilialtizamat masadir
alialtizamati, tal, dar althagafati, 2007m.

* 'liman fathi aljamil, atifagq altahkim albahrii, dar aljamieat
aljadidati, 2013ma, al'iiskandiriati.

 'iiman fathi aljamil, atifaq altahkim albahrii, wifqan liganun
altahkim almisrii, qanun 27Isanat 1994ma, walaitifaqiaat
alduwliatu, dar aljamieat aljadidati, 2013m.

* hafizat alsayid alhadaadi, aliatijahat almueasirat bishan atifaq
altahkimi, dar alfikr aljamieii, alqahirati, 1996m.

 du. hafizat alsayid alhadaadi, almujaz fi alnazariat aleamat fi
altahkim altijarii alduwali, manshurat alhalabii alhuquqiati, bayrut,
2007m.

» d. eabd alrazaaq alsanhuri, alwasit fi sharh alganun almadanii
aljadidi, masadir aliailtizami, jal, ta3, manshurat alhalabi
alhuqugqiati, bayrut, 2009m.

» ridan mutualiy wahdan, antiqal athar aleaqd 'iilaa alkhalf alkhasi,
dar al'iiskandiriati, tabeat 200 1m.

» zahir alhasni, alnizam alganuniu liltahkim altijarii alduwalii
linizaeat aliastithmari, majalat altashrie walqada'i, aleadad (2),
alsana (2), 2010.

» saamiat rashidi, altahkim fi alealaqat aldawliat khalisatun, " atifaq
altahkimi", dar alnahdat alearabiati, alqahirati, 1984m.

» samihat alqilyubi: atifaq altahkimi, sanat 2010, mutah ealaa
almawqae:

aleyarbitration.blogspot.com/2010.

» smir eabd alsayid tanaghu, masadir alialtizami, dar almatbueat
alearabiati, al'liskandiriati, 1999m - 2000m.

» alsanusi maseud saed eubayd allah, bahath manshur bieunwani:
altahkim fi alsharieat al'iislamiat wadawrih fi fadi almunazaeati,
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eadadil2, majalat alhaq, kuliyat alganuni, jamieat banaa alwalid,
libya, disambir 2023 m.

* eabaas mustafaa almisri, almarkaz alganuniu lilmursal ‘iilayh fi
eaqd alnaql albahrii, dar aljamieat aljadidat lilnashri,
al'iiskandiriati, algahirati, 2002m.

» eabd alrazaaq alsanhuri, alwasit fi sharh alganun almadanii,,
nazariat alialtizam biwajh eamin , munsha'at almaearifi,
al'tiskandiriati, 2004m.

 eabd alrazaaq alsanhuri, masadir alialtizam fi alfigh aliislamii,
tal.

 cabd alfataah eabdalbaqi, nazariat aleaqd wal'iiradat
almunfaridati, dar alfikr alearabii, al'iiskandariat misr 1984m.
 fathi wali: qanun altahkim fi alnazariat waltatbiqi, altabeat
al'uwlaa, 2007.

» fahad shartayn muhamad al musaeidu, bahath manshur
bieunwani: 'ahkam sarayan aitifaq altahkim fi munazaeat aleuqud
alduwaliat ealaa aldawlati, maja albuhuth alfighiat walganuniatu,
majalat eilmiat mahkamat tusdiruha kuliyat alsharieat walqanun
bialgahirati, bahath mustalun min aleadad 41, ‘iibril 2023 m- 1444h.
« muhsin shafiqi, altahkim altijariu alduwali, dirasat fi qanun
altijarat alduwliati, dar alnahdat alearabiati, alqahirati, 1997m.

* muhamad shukri srur, mujaz al'ahkam aleamat lilialtizam fi
alganun almadanii almisrii, ta2, dar alnahdat alearabiati, 2008m.

* mahmud alsayid eumar altahywaa, altabieat alganuniat linizam
altahkimi, munsha'at almaearifi, al'iiskandiriati, 2003 m.

* mahmud alsayid eumar altahywi: mafthum altahkim aliakhtiarii
waltahkim al'iijbari, 2002,sa81.

 mistafaa 'ahmad alzarqa, almadkhal alfighiu aleama, tal,jul, dar
algalami, dimashqa, 1418h, 1998m.

 mnir eabd almajid, qada' altahkim fi munazaeat altijarat
alduwliati, dar almatbueat aljamieiati, 1995m.
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 almawsueat alfighiat alkuaytiati, wizarat al'awgaf walshuyuwn
al'iislamiat - alkuayt, ja4, ta2, dar alsalasil - alkuayt,1404hi - 1427
hu.

* nariman eabd alqadir, atifaq altahkimi, tal, dar alnahdat
alearabiati, 1996m, sa309.

alrasayil aleilmia

« ala' 'ahmad jawad 'amin rabiei, athar aitifaq altahkim bialnisbat
lilghayra, dirasat muqaranati, risalat majistir, kuliyat aldirasat
aleulya, aljamieat alearabiat al'amrikiati, tukhasis ganun tajaraa,
2021m.

» fadaa sueud sulayman aljabur, shurut altahkim fi aleuqud
watatbiqatih almueasirati, risalat dukturah, kuliyat aldirasat
aleulya, jamieat al'urdun, 2012m.

» maha eabd alrahman alkhawaja, aimtidad 'athar aitifaq altahkim
ilaa alghayr "dirasat fi altashrie al'urduniyi", risalat majistir
bikuliat alhuquqi, jamieat alsharq al'awsata, sanatan 2012/2013.
 alnihayat fi sharh alhidaya (shrah bidayat almubtadi), ja20,
husayn bin eali alsughinaqi alhanafii (t 714 hu), tahqiqa: rasayil
majistir - markaz aldirasat aliislamiat bikuliyat alsharieat
waldirasat al'iislamiati, jamieat 'um alquraa, al'aewamu: 1435 -
1438 hi.

albuhuth walmajalaat aleilmia walmutamarat

* 'ahmad 'abu alwafa, altahkim aliakhtiariu walfijbari, dar
almatbueat aljamieiati, aliiskandariat 2007m.

« aldakhili, altahkim fi alnizam alsueudii ealaa daw' alfigh
al'iislamii, bahath bijamieat nayif alearabiat lileulum al'amniati,
sanat 1425h /2004m.

* bilbagaa bumdin, almarkaz alganuniu lilghayr fi aitifaq altahkim
altijarii da, dirasatan fi daw' figh waqada' altahkim altijarii
alduwali, majalat alganun waltanmiat almahaliyati, mukhbir
alganun waltanmiat almahaliyati, 1idrari, aljazayar, mij2, eadadl,
2020m.
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* hasan muhamad, huquq alghayr fi aleuqud almaliat fi alfigh
al'iislamii walganun almadanii, dar aljamieat alhadithati, 2004m.

» khalid eabd alqadir eid, bahath manshur bieunwan " altahkim fi
euqud alaistithmari", majalat markaz salih eabdallah kamil
lilaigtisad al'iislamii, mij21, ea63, jamieat al'azhar, 2017m.

* salim salamat hatamilatun, bahath manshur bieunwan " altabieat
alqanuniat liltahkim watatbiqatuh fi majal aleulum al'iidariati,
dirasat fi alqanun al'urduniyi, almajalat al'urduniyat fi alganun
waleulum alsiyasati, jamieat mutat,2012m.

» eabdalsalam eabdalfataah muhamad eafifi, bahath manshur,
mawdueahu, mathum alshart eind al'usuliiyn wa'atharuh fi alfurue
alfighiati, majalat alsharieat walganun bidiminhur, ea31, ja4,
1437h, 2016m.

» eumar eabdaleaziz musaa aldabuwr, bahath manshur bieunwan
altahkim altijariu alduwaliu fi euqud altaagat wamadaa tathirih
bisiadat aldawlati, majalat dafatir ganuniatin, muj,ei, 6, alnaashir,
muhamad lishqar,2018m.

» fayiz eabdallah alkandari, bahath manshur bieunwani: mathum
shart altahkimi, majalat aleulum alganuniat walaiqtisadiati, jamieat
shamsa, ea2, sanat 42.

* - majalat majmae alfigh aliislamii, munazamat almutamar
al'iislamii , qarar raqma: 95 / 8 / da9, dawrat mutamarih altaasie
bi'abi zabi bidawlat aliimarat alearabiat almutahidat min 1 'iilaa 6
dhi algaedat 1415 hu, almuafiq 1 - 6 'abril 1995 ma, , jidat, ea9.
 majmae alfigh aliislamii alduwali, qarar ragm 91 (8/9),
almuneaqad fi dawratih altaasieat fi 'abu zabi, bidawlat al'iimarat
alearabiat almutahidati, khilal alfatrat min 1 'iillaa 6 min shahr dhi
alqaedat lieam 1415h, almuafiq 1 'iilaa 6 min shahr 'abril lieam
1995m.

* muhamad sami alshshwa: altahkim altijariu alduwaliu "'ahumu
alhulul albadilat lihali almunazaeat alaiqtisadiati", almutamar 16
lijamieat al'iimarat ean altahkim altijarii alduwali, khilal alfatrat 28
: 30 "abril 2008, almujalad al'uwwla.
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* maseud husayn maseud, bahath manshur bieunwani: aistiglal
shart altahkim ean aleaqd al'asli, dirasat mugqaranati, majalat
'abhath ganuniatin, alsanat alraabieata, aleadad alsaabieu, yunyu
2019m.

* hilal bin muhamad bin sulayman, bahath manshur bieunwani:
amtidad athar atifaq altahkim ‘iilaa alghayra, dirasat muqgaranati,
majalat aldirasat alfighiat walganuniati, eal2, ‘uktubar 2022m.
algawanin

 ganun altahkim almisrii ragm (27) lisanat 1994m, almadat raqgm
(10).

» alganun almadanii almisrii ragm 131 lisanat 1948m, almada (256)
* alganun almadanii almisrii, almadat 145; walganun almadaniu
alfaransi, almadat 1121.

'ahkam mahkamat alnaqd

* jilasat 22-11-1978m, naqd raqm 442, lisanat 45.

* hukum altahkim fi aldaewaa ragam 507, lisanat 2007m, markaz
alqahirat al'iiglimi, 20-11-2007ma, anzur: majalat altahkim
alearabii, eadadil 1, yuliu 2008m.

» hukum naqda, altaen raqm 1259 lisanat 49 q, jalsat 13/6/1983.

* hukum naqdu, naqd 453 lisanat 42, jalsat 9/2/1981.

» altaen ragm 28, lisanat 45, maktab finaa 32, s 2365, jalsat 21-12-
198 1m.

» altaen ragm 516 lisanat 29, maktab funaa 15, safthat ragm 1022,
bitarikh 12-11-1964ma, altaen raqm 41, maktab finaa 28, s 491,
21-2-1977m.

 majmueat al'ahkam alati 'asdaratha almahkamat aldisturiat
aleulya,ju6, alqadiat raqm (13), lisanat 15q, dusturiatu,, jalsat 17-
12-1994m.

 majmueat al'ahkam alati 'asdaratha almahkamat aldisturiat
aleulya,ju9, hakmaha alsaadir fi 3-7-1999m, fi alqadiat raqm (104),
lisanat 20q, dusturiata,316.

* majmueat almabadi alganuniat alati qararatha almahkamat
aliidariat aleulya waljameiat aleumumiat ligismi alfatwaa
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waltashrie fi aleuqud al'iidariat fi 'arbaein eamaan min 'awal
'uktubar 1955m 'iillaa akhar sibtambar 1995m, altaen raqm 886/30,
jalsat 18-1-1994m.

* naqd jalsat 2- 1- 1971m, taen ragm 510, lisanat 35, q, maktab
faniyun 21, s 146.

almawagqie al'iiliktirunia

* http://www.law-uni.net/la/showthread.php.2012/10/6
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